Cyflwynwyd yr ymateb hwn i'r Pwyllgor Plant, Pobl Ifanc ac Addysg ar gyfer yr ymchwiliad: A oes gan blant a
phobl ifanc anabl fynediad cyfartal at addysg a gofal plant?

This response was submitted to the Children, Young People and Education Committee for the inquiry: Do
disabled children and young people have equal access to education and childcare?

AEC 25

Ymateb gan: Amy Griffiths
Response from: Amy Griffiths

Amy Griffiths, BA Hons, Human Rights LLM (candidate) © Not to be reproduced without the
explicit permission of the author.

Introduction

Despite a plethora of protections, the international and UK domestic legal systems fail to
fully protect the rights of children with SEND. Modern-day framework improvements appear
impressive, robust, and holistic in nature. However, the UK still faces criticism over the lack
of respect for children's rights and the absence of a comprehensive review of legislation and
policies.! The Children's Commissioners and the Committee on the UNCRC also remain
critical concerning the lack of the voice of the child in decision-making.? Despite the
numerous improvements, there remains widespread insufficient incorporation and
implementation of the leading international protective legal instrument, the UNCRC, across
all of the UK.3 In Wales, only ministers are required to give due regard to the UNCRC and not
public bodies.* Therefore, the rights of children with SEND do not appear to be fully
protected by the UK domestic legal framework.

Inclusion or Segregation?

The 1994 Salamanca Statement and Framework for Action® called upon the international
community to work towards inclusivity in education. The Salamanca Statement boasted that
mainstream schools saved educational costs, combat discrimination and built inclusive,
welcoming communities, providing "an effective education to the majority of children."® The
Centre for Studies on Inclusive Education (CSIE) reported that "the right to education is a
single, inclusive system of education; the possibility of choosing segregation should be
entirely removed."” Therefore, the international move towards inclusion should, in theory,
produce more opportunities and better outcomes for children with SEND.

Within the UK, inclusion SEND processes have, overall, given many deaf and/or hard of
hearing children access to support and specialist equipment that they would not have
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otherwise been able to access.® Over 70% of deaf and/or hard of hearing children attend
mainstream or resource unit spaces attached to them.® Research shows that most teachers
support the idea of inclusion for children with mild mobility or sensory differences.*?
However, the initial push for a single, more inclusive education system has not always been
welcomed within the UK.

The British Deaf Association (BDA) raised powerful objections regarding the placement of
deaf and/or hard of hearing children in local mainstream schools.!* Whilst the Royal
National Institute of Blind People (RNIB) voiced that every pupil with a visual impairment
should have equal access to appropriate specialist provisions, regardless of location.'? The
RNIB also argued that generic special educational approaches would not be adequate to
meet these specific needs either.’® In Wales, the number of pupils in maintained schools
identified as having SEND decreased by 20% between 2020/21 and 2021/22. This steep drop
coincided with the start of the new ALN system and the introduction of IDPs.%** On the face
of it, these statistics give a solid boost to the perceived success of the inclusion model.
However, The National Deaf Children Society (Cymru) (NDCS) has recently written to the
Welsh Government, raising concerns over the new ALN system. These concerns include
"raising of the bar for IDP eligibility, the use of one-page profiles in place of IDPs and
misinformation amongst professionals."!®> These concerns appear justified given the very
specialist and unique support these children require.

Research into deaf and/or hard of hearing individuals at secondary mainstream schools
showed some attempts to adapt teaching to include the deaf child. However, in most cases,
the schools jig-sawed support together whilst not changing the teaching to meet the
individual needs of the child.® In addition, the NDCS argued that those attending a
mainstream hearing school "always have to work towards being the same as the others, but
you can never get there."!” OFSTED found that the delegation of funds to local authorities
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had a detrimental effect on services for deaf and/or hard of hearing children.*® Children
with visual impairments require specific support, such as braille, mobility assistance and
specialist teacher support. In mainstream schools, evidence suggests braille equivalent
learning materials are not provided swiftly or not at all. This hinders the pupil's
independence, and instead, they must rely heavily on teaching support staff assistance.*®
Therefore, despite advancements in support and SEND framework, the autonomy and rights
of these children are yet to be fully protected within the UK.

However, regardless of the push for inclusive education being given priority,%° there is an
increase in children attending special education provisions.?! SEND services are under
increasing pressure, with over 50% of the one hundred SEND services inspected in 2019
showing severe weaknesses.?? Across the UK, children with SEND continue to face direct
barriers to equality?3 and discrimination.?* School buildings and facilities are not currently
always made fully accessible.?> Parents of C v Trustees of Stanbridge Earls School?® saw the
most significant sum ordered of £86,000 for direct discrimination, indirect discrimination,
and failure to make reasonable adjustments.?’ As recent as 2021, the UK was asked by the
Committee on the UNCRC to outline the steps they have taken to ensure that children with
SEND have access to fully accessible and inclusive mainstream education and to develop a
coordinated legislative and policy framework.?® Children with learning disabilities are also
more likely to experience mental health difficulties.?? Whilst Norfolk County Council were
recently criticised for making cuts to speech and language provision to free up waiting
lists.3 Again, the education of children with SEND in the UK does not currently appear to be
of an equal standard as others, despite article 28 of the UNCRC.3!

During the initial COVID-19 situation, the UK further denied children with SEND the right to
an equal education.?? The responses and policies employed undervalued those with SEND,
discriminating and violating their human rights. This was undertaken without any proper
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child impact assessments.?3 Parents reported a lack of appropriate support from schools.3*
Article 5 of the ICESCR prohibits states from derogating from the provisions, including the
right to education.? States must also assume responsibility for protecting their vulnerable
societies when faced with severe restraints on resources.3® The Committee on the UNCRC
has, therefore, accordingly requested the steps that the UK had taken to ensure the
protection of the rights of children and how these were mitigated. More specifically, the UK
has been asked to outline the measures taken to ensure the continued education of those
with SEND going forward.3” However, this was not the first situation where children with
SEND have been excluded from education in recent times.

Statistics show that one-third of all school-age children out of school have SEND.® These
exclusions can be a result of failing to meet the needs of the child due to lack of funding,
poor training, and negligence. Phelps v London Borough of Hillingdon3® importantly
established that professionals employed by local authorities should behave competently,
and they could be liable in actions for damages if there has been negligence in meeting a
child's needs. Strict zero tolerance to behavioural policies also contributes to high levels of
SEND exclusions.?? In the case of C and C v The Governing Body of a School, The Secretary of
State for Education (first interested party) and The National Autistic Society (second
interested party)*!, it was ruled that the child's aggressive behaviour was not a choice, but a
manifestation of distress and sensory overload. It was, therefore, "repugnant" to categorise
the unmet SEND of an autistic child as being criminal or antisocial.*? Unfortunately, cuts to
legal aid have resulted in very little financial support for representation for families who
wish to challenge an exclusion on behalf of their child.*® There is also no direct line of
petition for children to appeal these decisions either. Therefore, children with SEND are
regularly denied their right to a voice in terms of exclusions. The voice of the child shall be
discussed in more detail further on.

As with exclusions, the Committee on the UNCRC has also raised concerns regarding the
restraint and seclusion of children with SEND. These severe measures should only be used
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as the last resort and employed to prevent harm to the child or others.** Whilst the Welsh
Government has developed the Reducing Restrictive Practices Framework 2021,% the UK,
overall, persistently use isolation, seclusion, and restraint within education. The Committee
on the UNCRPD has urged states to eradicate the use of restraint, isolation and segregation
relating to disability.*® Whilst the Committee on the UNCRC argues that isolation rooms
used for disciplining children with SEND must be abolished,*” and all forms of corporal
punishment in schools and educational institutions are explicitly prohibited.*® Rather than
protect the rights of children with SEND, the UK's continued use of these methods could be
perceived as a grave violation. Sadly, these are not the only harms faced by children with
SEND within the UK educational system.

Inclusion ideology for many autistic children has been connected to a painful experience of
further social exclusion.*® Supporting traumatised autistic adults who have been harmed by
their education is costly.>® There is a false belief that attending a mainstream school will
result in a child becoming less autistic.>> Mainstream school environments may be
overwhelming due to the noise, bright lights, and constant changes causing sensory
overload. Good academic grades do not mean that an autistic child will cope in a
mainstream school environment or go on to live an independent life.>? In these
environments, a one-to-one teaching assistant is rarely of help to the child.>? Autistic
children are regularly prevented access to equal education, enduring school absences due to
lack of support, anxiety, or other mental health difficulties.>* Teachers who perceive a
child's SEND as behavioural issues do not support the notion of inclusion in mainstream
settings.>® Teachers' attitudes and competencies, therefore, can affect the implementation
of SEND strategies. Rather than protecting the rights of children with SEND, the continued
push for a single inclusive educational system could, therefore, again be violating them.

Across the UK, there has been a considerable increase in the number of children with SEND
receiving 'Education Other than at School' (EOTAS).® This is defined as any educational
provision that meets the individual needs of children and young people who are unable to
attend a mainstream or specialist school setting. This education remains the responsibility
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of the local authority and may include online schooling, home tuition, therapeutic
interventions, life skill building, or hospital schooling.>” Currently, however, there is unequal
access to hospital-based education, with only one-third receiving an education in line with
government guidance.”® Following the initial COVID-19 school closures, some parents stated
that their children would not be returning to school following the lifting of restrictions, as it
had become apparent that the school were causing distress.>® There were, however,
growing numbers of children with SEND being electively home-educated even prior to the
COVID-19 situation.?° The UK government provide no educational resources or support to
these children or families, despite article 23 of the UNCRC®! stating that this should be the
case. These educational alternatives certainly conflict with the international push for a
single educational system. The tension caused by the idea of inclusion and, at the same
time, recognising individual needs is described as the 'dilemma of difference.'®? Critics such
as Ainscow argue that inclusion should instead centre around human rights and human
beings.®® Whereas Farnell argues that the human rights inclusion model is wrong, as it fails
to consider the human rights of other mainstream children.®*

Despite the thrust for inclusion, Jarvis argues that a special school should be available as a
first choice.®® Children with SEND have access to more specialised support within a specialist
provision.?® The early years' foundation phase of mainstream schools and specialist
provisions are better at meeting SEND support requirements effectively.®” If the negative
context of being educated within special provisions is removed, it then does not need to be
discriminative.®® Some people want inclusion, whilst others do not.®° Jarvis criticises the UK
government's interpretation of inclusion as being concerned simply with location, which is a
mainstream, single building, and cutting budgets.”® In the case of London Borough of
Croydon v KA,” the local authority argued that the first-tier tribunal had failed to consider
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the budget-balancing exercise in Section 9 of the Education Act 199672, The local authority
argued that the placement choice awarded by the first-tier tribunal was an 'unreasonable
public expenditure.' However, the courts found in the respondent's favour. It was
successfully argued that a holistic view had to be taken when weighing up the educational,
health, and social advantages against the educational, health, and social costs. Meeting the
needs of the child would increase educational expenditure; however, this would result in a
lessening burden upon both health and social care.”?

Sainsbury, however, argues that placing an autistic child into a generic special needs school
can be just as damaging as mainstream settings.”* Mills et al. found evidence that integrated
resources delivered the most significant benefit to a child's development.”® This is
supported by Vaughn and Klingner, who found that students generally preferred to be
supported within a resource base as opposed to a regular classroom.”® Mainstream
provision cannot provide the social and pastoral support often needed. On the other hand,
special schools cannot always provide the high academic opportunities required.”” Low
advocates for a more 'moderate inclusion approach,' providing a single educational system
with attached specialist units.”® However, such units are sadly in very short supply within
the UK.”® The push for social inclusion can appear much more like a political ideology rather
than treating children with SEND with dignity and meeting their unique and individual
needs.®® The current attempt at inclusion within the UK, therefore, causes more harm than
good to some children with SEND, which will be explored further below.

The Voice and Best Interests of Children with SEND

In article 12 of the UNCRC,®! the child's voice holds great force in children's rights. These
child-led views add relevant perspectives and experiences in decision-making®? and ensure
better outcomes. In their 2020 briefing, the joint children's commissioners® asked the UK
when they would ratify the Optional Protocol on a Communications Procedure (OPIC).3*
OPIC empowers children to have a voice and raise violations beyond their domestic legal
systems. The UNCRC has also encouraged the UK to ratify OPIC whilst asking the UK to
describe measures taken to ensure the right of the child to be heard.? It is quite
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unbelievable that thirty-four years after the UNCRC, the UK continues to stifle this
fundamental right to be heard rather than protecting it. The UK has, however, positively
ratified the optional communications protocol of the UNCRPD, which permits direct
petitions by children.8® The UK, however, remains overall accused by NGOs of failing to
prioritise children's rights, voices, and policy legislation processes. There is also limited
involvement in children and children's rights training,®” and in Wales, there is a lack of SEND
Welsh-speaking teachers.®8 The poor quality and lack of consistent child's rights impact
assessments (CRIA) have also been noted.?’ In 2018, a Welsh survey of 6,392 children found
that there had been limited participation in school decisions. This was further compounded
by reductions in legal aid.*®

In Wales children are not permitted to bring their own SEND appeals; only parents are on
their behalf. The tribunal does, however, ask that attempts be made to obtain the views of
the child.®! Failing to give children of all ages a right to directly petition the SEND tribunal
continues to silence further and marginalise children with SEND and has the potential to
cause further difficulties into adulthood.?? This lack of direct petition could be deemed a
violation of the fundamental rights protected by article 12 of the UNCRC.

Article 32 of the UNCRC is another of the fundamental protections under the UNCRC. It
states that the "best interests of children and young people should be thought about at all
levels of society and that people in power should respect their rights."®* Whilst progress has
been made in aiming to make SEND provision more holistic, there are concerns that the best
interest of the child is not reflected across legislation and policy-making.>> There is also a
lack of transparent, coherent, consistent and aggregated data relating to children.®® This
makes it impossible to effectively monitor and measure children's needs and the fulfilment
of their rights.” This is, however, a contentious area of SEND, where the voice of the child
and the best interest arguments can regularly clash, especially during SEND cases which
include the provisions of the Mental Capacity Act®® within their arguments. London Borough
of Hillingdon v WW?? and Buckingham County Council v SJ1% both dealt with matters of

88 UNCRPD (n 26) Optional Protocol

87 UK Children's Commissioner (n 29) 4

88 UK Children's Commissioner (n 29) 34

89 UK Children's Commissioner (n 29) 4

%0 UK Children's Commissioner (n 29) 11

91 Department of Justice - Northern Ireland, 'To Help You Prepare Your Case' (Department of Justice - Northern
Ireland, Unknown) <https://www.justice-ni.gov.uk/sites/default/files/publications/justice/SEN%201%20-
%20T0%20Help%20you%20Prepare%20your%20Case.pdf> accessed 27th December 2022

92 Westminster Shadow Civil Society (n 111)

93 UNCRC (n 20) Article 3, best interests of the child

94 Children and Young People's Commissioner Scotland, 'UNCRC Article 3 - Adults Must Do What’s Best for
Me' (UNCRC Simplified Articles, 2022) <https://www.cypcs.org.uk/rights/uncrc/articles/article-3/> accessed
23rd May 2022

% United Nations (n 67)

% UK Children's Commissioner (n 29) 7

97 UK Children's Commissioner (n 29) 6

% The Mental Capacity Act (n 76)

% London Borough of Hillingdon v WW (2016) App no. 253 (UKUT 25 May 2016)

100 Byckingham County Council v SJ (2016) App no. 254 (UKUT 25t May 2016)



Amy Griffiths, BA Hons, Human Rights LLM (candidate) © Not to be reproduced without the
explicit permission of the author.

consent. On each occasion, the local authorities’ appeals were dismissed, failing to support
the best interests of the child.

Linked with article 3 of the UNCRC, article 18 reaffirms that parents and legal guardians
ensure the child's positive development and well-being in line with the child's best
interests.'%0 Whilst article 23 applies a positive obligation on the UK to ensure that families
of children with SEND are provided with the proper support.'®? Parents can be powerful
advocates for SEND children, and their involvement achieves better outcomes for the
child.’®3 Whilst SEND reforms have had some positive impact on the engagement of
parents,1% Strogilos and Tragulia found considerable gaps in understanding how parents
and professionals should work collaboratively to support the child best.'%> Parents report
feeling isolated during the appeal process, being forced to rely upon costly private
assessments of their children's needs.'%® Parents also reported that the appeal system was
not user-friendly.'%” Kumar v London Borough of Hillingdon?% was a vital judgement for
parents. The local authority had refused to engage with the parents, who wanted the
support of their lawyer in mediation. The court found that parents were not only entitled to
bring a lawyer to a medication session but that they did not require permission from either
the local authority or the independent mediator to do so.

Research shows that many parents are dissatisfied with SEND service providers overall due
to the differing assumptions and priorities in relation to the child and family's needs.'%? This
conflict in the best interests of the child between parents and professionals has seen an
expediential rise in unfounded and dangerous accusations of Fabricated or Induced lliness
(FII), particularly against Autistic mothers.19 Parents also report that expert advice is
entirely disregarded by schools and local authorities. Indeed, in Jones v Norfolk CC and
another,’!! it found that the first-tier tribunal decision had failed to deal with the expert
opinions of three professionals. Disagreements regarding a child's diagnostic 'label' is sadly
commonplace, especially when local authorities have dwindling budgets.

Sociology approaches often view labelling children with SEND as damaging, leading to
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marginalisation and discrimination.'2 However, the reluctance to label children also
prevents them from accessing the specialist support they require.'* Special Educational
Needs Coordinators (SENCOs) have raised concerns that a child must reach a crisis point
before requests for support are taken seriously.'** Some argue that the complexity of
accessing diagnostic services acts as a barrier to achieving support.'> In Wales, services
regularly fail to hit the government-set wait target of twenty-six weeks for the initial
neurodevelopmental assessments of children. Some families are instead left waiting up to
twenty-four months.!'® Furthermore, children and families experience disjointed services in
Wales. The Welsh Government have accordingly been urged by the joint children's
commissioners to adopt an approach which supports children with or without a formal
neurodiverse diagnosis.''” The UK, therefore, appears to be failing in their international
obligation to support families of SEND. This failure correlates with the high numbers of
children within the care system, particularly in Wales.'® This is further compounded by the
UK's widespread failure to protect the voice and best interests of children with SEND,
resulting in the need for dispute resolution.

2020-2021 saw 139 SEND appeals lodged in Wales, with the majority regarding primary-
aged school children from within the more affluent Cardiff local authority.'*® Overall, cases
involving boys are more than twice as likely to be lodged, and the majority of claims are
brought involving children of white ethnic origin.'?° Gender and ethnicity, therefore, appear
to be significant interrelated characteristics of SEND. On one hand, girls and children from
minority backgrounds appear well supported. On the other hand, the SEND of girls could still
be missed, and families of ethnic minorities continue to face support barriers. This is despite
the UK's commitment to the Vienna Declaration??! of supporting these vulnerable groups.
However, this requires further discussion beyond the scope of this essay.

Summing Up

Whilst there is a wealth of international law protecting the rights of children with SEND, the
full force of these rights is not being enjoyed by all. Protections have not been effectively
translated into domestic law within the UK. Children are regularly unheard, not just due to
their capacity or complex needs, but because the UK fails to give them a voice. Parents, who
are arguably the experts on their child's everyday needs, feel ignored and unsupported by

112 Terzi (n 142) 97

113 Jarvis (n 84) 47

114 Hodkinson (n 2) 147

115 Hodkinson (n 2) 155

116 YK Children's Commissioner (n 29) 20

117 UK Children's Commissioner (n 29) 22

118 The Wales Centre for Public Policy, 'Children’s Social Services and Care Rates in Wales: A Survey of the
Sector' (The Wales Centre for Public Policy, 11th March 2022) <https://www.wcpp.org.uk/publication/children-
looked-after-in-wales-survey/> accessed 1st January 2023

119 Welsh Government, 'Special Educational Needs Tribunal for Wales Annual Report 2020 — 2021' (Special
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those making significant decisions. Mainstream facilities and staff are often ill-equipped and
lack the specialist skills required. In contrast, special schools can, at times, be viewed as
segregating and failing the academic aspirations of many.

The well-meaning but rather romanticised vision of inclusion fails to treat the child as an
individual human being. Instead, it ignores their unique needs and seeks to scoop all
children into a single, cheaper education system under the guise of 'equality.' Radical full
inclusion ignores both reality and neglects efficiency. Perhaps if mainstream classes were
much smaller, harnessing a more nurturing approach with higher ratios of staff and support,
then inclusion would have a better chance at succeeding. However, constant cuts to
education budgets and increasing class sizes hampers this.

Forcing all children into a single type of education to suit the 'majority' then neglects the
minority, children with SEND. The UK should instead be celebrating and improving upon the
many educational options available to children with SEND. Faith schools, independent
schools, EOTAS, resource base units, specialist schools, mainstream schools, and home
education. Educational budgets must be increased significantly. Support must be specific to
the individual child, and that may mean a specialist placement if the child and their parent
so choose. Families of SEND must be given more power and support in the UK over their
educational choices, as laid out in international law.
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